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SOUTHERN DISTRICT OF NEW YORK 


UHITZD STATES DISTRICT COURT 


NEW JE Y EXPORT MAI 1 AI VERDICT 
INC. and CIA DE NAV. MAE JF e 
Defendant r 71 Civ. 2550 
Third Party intiffs, 
-against- 
INTERNATIONAL TERMINA PERATING CO. 
NC, , 
Third Party Defendant 
1. Has plaintiff established his claim that the 
defendant New Jersey Export Marine Carpenters Inc. was 
negligent and that its negligence was o proximate cause 
Uo 
of plaintiff's accident? (Answer yes or no) LS WE s 


that 


accident? 


1 


> 


and 


2. Has plaintiff established his claim t 


defcndant Cia de Nav. Mär. Netumar was negligent 


its negligence was a proximate cause of plaintiff's 


(Answer yes or no) "M. S 


3. Has plaintiff established his claim that thc 


ship S.5. MOSQUEIRO was in an unseuwortliy condition and that 


^ 


this unseaworthiness was a proximate cause of piaintiff's 


) 5 
/ č 


accident? (Answer yes or no) 


4. Has plaintiff established his claim that the 
defendant New Jersey Export Marine Carpenters Inc. breached 
any warranty of workmanlike performance which it owed plain- 
tiff and that this breach of warranty was a proximate cause 


of plaintiff's accident? (Answer yes or no) _ NO 


no", 


5. If the answers to Questions 1 and 4 are 
your verdict is for the defendant New Jersey Export Marine 


Carr--nters Inc., and you shculd put an "X" here. m: 


6. If the answers to Questions 2 and 3 are "no", 
ycu- verdict is for the defendant Cia de Nav. Mar. Netumar, 


and you should put an "X" here. 


7. If the answer to Question 1, 2, 3 or 4 is "yes", 


what is the total dollar amount of damages to plaintiff? 


s 4 908 


سے 


8. In the event you have found above that the 


plaintiff is entitled to recover, do you find that the de- 
fendants have established their claims that plaintiff was 
himself negligent and that his negligence was a proximate 


cause of the accident? (Answer yes or no) MO 


If the answer to Question 8 is 


plaintiff's fault so contribute? 


to Question 8 is "no", do not answer 
you entered a percentage on this q 


juivalent dollar amount here 


10. Subtrac 
Question 9 from the total amount of damag 


Question 7 and enter here the difference, 


he net amount of damages you find the plaintiff 


titled to recover: 


O 
Question total $_ fa, OO 


Question total 5 


Net Recovery $ 


ANSWER THE FOLLOWING QUESTIONS 


ll. Has defendant Cia de Nav. Mar. Netumar 
established its claim that International Terminal Operating 
Co., Inc. breached its warrenty of workmanlike performance 
of the stevedoring operation and that this breach of war- 


ranty was a proximate cause of plaintiff's accident? 


t 
swer yes or no / 
An y FN 


12. Did any conduct of defendant Cia de Nav. 
Mar. Netumar prevent the shipovner from recovering in- 


demuity from International Terminal Operating Co., Inc.? 


Mm p aR 
7 / prt um 
(Answer yes or no) Rise fed 
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€ ]! 4 
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Nie = States Corp of Appeals |> 
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we TREE i : 
Plot e oa و‎ IM yz A 
At a stated Term of the United States Court of Appeals ior the Second 
Circuit, held at the UnitedStates Courthouse in the C ity of New York, on the 
eleventh day of December 
pne me nine hundred and seventy-four, 
Present: — - HON. HAROLD R, MEDINA 
HON, HENRY J, FRIENDLY 
HON, TONY I, GURFEIN 
$ : 


E Judges, 


i Joaquim Conceicao, 
اي‎ RR be Plaintiff- (ppollee, 
vi 


‘New Jersey Export Marine Ca wpenters Inc., 
-and SM De Nav. Mar Netvaar, 

LH Fl Defendants and "Third Party 

^^: Plaintiffs, i 

ry De e Nav, Mar Netumar, 74-1344 
. Defendant and Third Party 
: Plaintiff-/ppellant, 

Tnternarional Terminzl Cperating Co., Inc,|, 

Third- P ety Defendant, 


en 


“Ap wal from the United States District Court for the Souther 
j P District of New York, 1 ' 


"This cause came on to be heard on the transcr ipt of record from the 


United States District Court for the Southern District of 
‚New TK ih „and was argued by counsel, 

ON CONSIDERATION WHEREOF, it is now hereby ordered, adjudged, — 
and decreed that the j.adgment of paid District 


Court be and it hereby is affirmed with costs to be taxed against 
the defendant and third-party plaintiff-appellant Cia De Nav, 
Mar Netumar, 


A, DANIEL FUSARO, 
Clerk 


" Vu eect ETulgo 


Chief Deputy Clerk 


A 128 
SUPREME COURT OF THE UNITED |t 
OFFICE OF THE CLERK 
WASHINGTON D C C 
5 April 28, 1973 
Victor S Cichanowicz, Esq. 
80 Broad Street 
Ne ork, N.Y. 10004 
RE CIA de à MAR. NETUMAR 4 ON CAC 
ET AL., 74-1146 


Dear Sir: 
The Court today entered the following order 


in the above-entitled case: 


The petition for a writ of certiorari 


is denied. Mr. Justice Douglas took no part 
in the consideration or decision of this peti- 
tien. 


William F. Larkin, Esq. 


Sidney A. Schwartz, Esq. Very truly yours, 
Michael Rodak, Jr., Clerk 


By 


Hal. 7 


Helen Taylor (Mrs.) 
Assistant Clerk 
4- 
Nathan Baker, Esq. 
Baker, Garber,Duffy & Baker 
1 Newark St. 


Hoboken, N.J. 07030 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JOAQUIM CONCEICAO, 
Plainti: 


-against- 
T: Civ. 2550 
NEW JERSEY EXPORT MARINE CARPENTERS, INC. 
and CIA DE NAV. MAR. NETUMAR, 


(RJW) 


Defendant and Third- NOTICE OF 
Party Plaintiffs : ____MOTION 


-against- 


INTERNATIONAL TERMINAL OPERATING CO., 
INC,, 


Third-Party Defendant 


PLEASE TAKE NOTICE that upon the annexed affidavit 


of VICTOR S. CICHANOWICZ, duly sworn to on the 5th day of 


May, 1975, and upon all the pleadings and proceedings hereto- 
fore had herein, the undersigned will move this Court before 
tne Honorable Robert J. Vard, at the Courthouse, Foley Square 
New York, New York, on the 20th day of May, 1975, at .2 0 

o'clock in the aftemoon, or as soon thereafter as counsel can 


be heard, for an order pursuant to Rule 67 of the Federal Rules 


of Civil Procedure, directing the deposit with the Court of the 


judgment, interest and costs, and for such other and further 


relief as to this Court may seem just and proper. 
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ESOS. 


Defendant 


D'ONOFRIO, 


and Third-Party Plaint 
EXPORT MARINE CARPENTERS, 


10007 


*. COHEN, 


& 


Defendant 


OPOLLA 


ork 


SCHWARTZ 


ue 
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, 
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BAKER, GARBER, 

Attorneys for F 


ou c » 
l Newark Street 


Hobcken, New Jer: 


LARKIN, WRENN & 
Of Counsel to C 
Attorneys for 
NEW JERSEY 
11 Park Place 

New York, New Y 


ALEXANDER, ASH, 


Attorneys for Third-Party 


801 Second 
ow York, 


Aven 
New Y 


STATE OF NEW YORK 
| COUNTY OF NEW YORK 

VICTOR S. CICHANOWICZ, being duly sworn, leposes 
and says: 


I am a member of the firm of CICHANOWICZ ع‎ CALLAN, 


attorneys for defendant and third-party plaintiff, CIA DE NAV. 
| MAR NETUMAR (NETUMAR) herein, and am fully familiar with the 

| pleadings and proceedings heretofore had herein. 

| within application to have the judgment, interest and costs, 


awarded to plaintiff by this Court and a jury, deposited in 


| 
| 
H 
| This affidavit is submitted in support of the | 
| 
Court until withdrawn by an appropriate order. 


The plaintiff, a 1] jshoreman, ined an injur 
hi lef foot © ١ € : 1970, W it became 111 
bet om oipe which h nd ther lo re 2 n the empl 
of 1 ١ J 11 RMIN O ATING CO., I! (I. 8 ere 
] adi ( 1d t I na pir } ch ha beer A 2 ru ted 
C th P 1 1. +} el ؛‎ )SQUETI ‘ ned by NETI A 
١ iri c t Y loy Oo NET I cy OI Mi T 
ARP EI >, INC. J : PORT). 
The plaintiff s 1 both NEW JERS! EXI T and UMAR 
Both NEW JERSEY EXPORT and NETUMA 1 led 2.12.0 
After trial before this Court and a iry, the case 
was submitted to the jury on vritten questions. NEW JERSEY 


EXPORT was found free of negligence and not to have breacned 
its warranty.  NETUMAR was held to have been negligent but the 
SS MOSOUEIRO was found to be seaworthy. The plaintiff was 
found free of contributory negligence but 1.1.0. was found to 
have breached its warranty of workmanlike service.  NETUMAR 
however was denied indemnity because the jury found that its 
conduct precluded indemnity. Damages in the sum of $42,000.00 
were awarded the plaintiff and judgment in accordance with 

the jury's answers to the questions was entered against NETUMAR 
on November 9, 1973. A copy of the judgment is annexed hereto 


as Exhibit "A", 


X 
^ 
P^ 
^ 
J 


NETUMAR 


nited States Court of Appeals for he ect 1 rcuit ff 
the judgment on De er 11, 1974, A cot f that udgr t 
is annexed heret s Exhi! ا‎ s 
Fin ally, i MAI et 1 1€ 4 te > € 
١ t ek a 3 Ww ١ tiora m t fc I 1 W1 
of ert iorar Y 1 1 A7 411 j 7 y ^4 the 
telegram rece i fr t] ipreme d t 
i [osu "OS Upon informat1 and b ef, tt« " 
re nded this yurt in a ry short per 1 of time f f 
disposition. The I rpost of this Ot10I 1ivoi 1 ] € 
to NETUMAR. 
r: pl ntiff ha t d « t t ed tate 
District Court the amo tot 23417. 1 ) 
Costs in the Court of ppeals, that have not beer 
taxed, a claimed in e following amount: 


Plaintiff 


Lak os - 422.12 
NEW JERSEY EXPORT - 322.69 


While both I.T.O. and plaintiff allege costs in 


the United States Supreme Court, they are not entitled to them 


pursuant to the Rules of that Court. 


er 


NETUMAR 


following 


P. 
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ent ^ 
1. 297 (Exhibit p") 
sunt of $6,4 eh ١ 
ter 31 ar رمم‎ ts, Fe I 
1 © any monies are pa 
y demand the the 
ut on of the dispute, 


uneviable position of 


To obviate 


1 


into Court the 


at i^ peril. 


and third-party plaintiff 


rest 
( I t t 16 pz s 
t€ ] Se d O 
4 4 P 1 A} ١ ? 
odds. "d 
LI eid 
Pr 
1 € a 5 1 id 
rinless fro 2115 ) € of payr 
ES ., by letter dated May 
ad € that they ive a lien in the 
€ 1 1 + + the ien, + h ith i 
total of 7,8 .06, be paid to them be 
to »] nt E In the alternative, the 
total be paid into Court pending resol 


Therefore NETUMAR is in 


required to pay either claimant 


۴ | the situation, the defendant 


prays for an order allowing it to pay 


(fr +. Qa 


Victor S. Cichi 


5th 


Sworn to before me this 


day of May, 1975. 


JOHN PHILIP SCHAFFER 
NOTARY PUBLIC, State of New York 
No. 93.8787350 
Ovalified in Bronx County 
Term Expires March 30, 1976 


[ IN 
($3 
^ N , 
j i 4 
DEN |؟‎ | UNITED STATES 
SB © ON] | SOUTHERN DISTRIC 
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IN AN sore 
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ibo a Yi | 
wat 3 NEW JERSEY EX} 
E INC. AND CI/ TUM 
4 N QQ | Defendants 
Å N ar Third-Party Plaintiff: , 
1 > P ' Rate a” f i 1 Í 
RN | -8gainst- / M = ivi | | 
UN ul : | 
J | # INTERNATIONAL TERMINAL OPERATING. C foa Noy 9 ١ | 
$ ~ hemes o : | 
Z3. ll Shirä-Parte Dafanda | 
`j 5 Third-Party Defendant. RA | 
1 , ECR a We uror ata eS D oe dii | 
PN E 7 e The issues in the above entitled action having been brought 1 | 
Sv'y cv | 
= t N ` | regularly for. trial before the Honorable Robert J. Ward, United | 
SS wt | states District Judge, and a jury on October 29, 30, November 4, 2 | 
) $^ 3 Il | 
qmd ! and 5, 1973, and the Court having submitted the attachod special | 
Me و‎ ‘ i 1 
a N fN hae stay to the jury, and the jury havi.” answered the Special verdict 
ON DE ^ 
+: RN |as indicated thereon, and the Jury having returned the Special verdict 
N 
mal qm IE fuer of the plaintiff, it is, | 
ab | 
IA, I ORDERED, ADJUDGED AND DECREE D, that plaintiff, JOAQUIM CONCEICAG, 
به‎ 2 | 
Mz have judgment against the defendant, CIA DE NAV. MAR, NETUMAR, in th » 


ded; pi ne, and Mt He 
int 3 nst 4 


tue third-party 
وه‎ INC., be and fa 


INTERNATIONAL TERMINAL OPERATING CO 
hereby ie dismissed, 


„000, P and 0 mr further 


amount of contac سي‎ mu Sipe 1 


Year 


“ot! Ts O d 


| 
S ur 
=| 
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GAMA LAA 


Now York, 


Novenber 


EXHIBIT لعأ سا‎ 
A United States Court of Appeals 


"TS dita 2 
= DEC 17 1978 (“| 

UN | NV 5 
FOR THE N NOEL FUSARO. So” Z 


SECOND CIRCUIT SECOND Ci 
€— d : A ger, AA 7 
Af cf AP 


At a stated Term of the United States Court of Appeals for the Second 
Circuit, held at the United States Courthouse in the City of New York, on the 
"eventh day of December 
pne thous ıd nine hundred and seventy-four, 


Present: <- HON. HAROLD R, MEDINA 
`~ HON, HENRY J, FRIENDLY 
> HON, MURRAY I, GURFEIN 


^ 


` Cireuit Judges, 
Joaquim Conceicao, 
tan soeur Praintiff-Appellee, 


New Jersey Export Marine Carpenters Inc., 
end CIA De Nav. Mar Netumar, 
OVIDS. cor Defendants and Third Party . REN 5 
١ UE E Plaintiffs, 
CIA De Nav, Mar Netumar, 74-1344 
o MEE US Defendant and Third Party 
uro d "lalntiff-Appellant, 
International] Terminal Operating Co., Inc,|, 
Third-Party Defendant, 


NPN 


Appeal from the United States District Court for the 
Distr: * 


Southern 
Pf New York, r 


_ This cause came on to be her.rd on the trar.script of record from the 
United States District Court for the Southern District of - 
New York , and was argued oy counsel, $ 

ON CONSMERATION WHEREOF, it ıs now hereby ordered, adjudged, 
and decrees that the judgment of said District 
Court be 172 hereby is affirmed with costs to be taxed against 
the defendant and third-party plaiutiff-&ppe?!lant Cia De Nav, 
Mar Netumar, 


4, DANIEL FUSARO 
Clerk 


Chief Deputy Clerk 


western union : 


YSBO3 6 (10052 (1-0070074118003) PD 04/28/75 1004 

ICS IPMNAWA WSH 

10033 COLLECT NFWASHINGTON DC 04-28 10294 EDT 
PMS VICTOR S CICHANOWICZ 
80 BROAD ST 
NEWYORK NY 10004 er 
PETITION FOR CERTIORARI CIA DE NAV MAR NETUMAR VERSUS 
CONCEICAO DENIED TODAY JUSTICE DOUGLAS TOOK NO PART 

MICHAEL RODAK JR CLERK SUPREME COURT OF NITED STATES 


; OPIATE GF TEL EPHONED True ie ERAN 


NNNN nn 559 
iN!) 
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RECEIVED | 
APR 30 5 
GICHANOWICZ & CALLAN 


t 


5-1201 (R5-69) 


+ 
EXHIBIT "D" 
TMM There i324 dec vo Mew ^^ 
JOAQUIM CONCEICAO, 1 A 
> Plaintiff, Et RA eks 
j vs. > t ACTION FILE No > 
NEW JERSEY EXPORT MARINE CARPENTERS, INC., and | 71 Civ. 2550-RJM 
CIA. DE NAV. MAR, NETUMAR, et al, ) JUDGMENT NO. 73-889 
Defendants and Third Party Plaintiffs: 
Judgment having been entered in the above entitled action on the 9th day of 
November ‚1973 , against Defendant, CIA. DE NAV. MAR. NETUMAR, 
the clerk is requested to tax the following as costs: 
BILLOF COSTS 
Fees of the clerk $ 15.00 
Fees of the marshal 20.90 
Fees of the court reporter for all or any part of the 
trarscript recessarily obtained for use in the case 
Fee« and disbursements for printing 
Fees for witnesses (itemized on reverse side) 147 , 2 
Fees for exemplification and copies of papers 
necessarily obtained for use in case 
e 
Docket fees under 28 U, S. C. 1923 ..20.00 
Y Costs incident to taking of depositions E- .123.50 | 
M 
{ «| Cost as showr: on Mandate of Court of Appeals 
Y N: Other Costs (Please itemize) 
l Total ١ 202: TE E ER 
i X State of NEW JERSEY 0 } ss: 
t ۰ 
| S unty of HUDSON 


foregoing costs are correct and were necessarily incurred in this action and that the services for which 


fees have been charged were actually and necassarily performed. A copy hereof was this day mailed 
to Cichanowicz:& Callan, Esqs., 


0 £. GEORGE J. DUFFY, do hereby swear that the 
N fully prepaid thereon, 


with postage 


١ Please take notice that I will a before the Clerk who wi!! tax said cc 
January 3, , 19 74 at 10:00 A.M-5 4 


7) 


5 Attorney for `- 


0 H 7 1 . 2 - 
Subscribed and sworn to before me this 26th day of December, 


? 


ROSEMARIE FOLEY ; rp 
ROŞEMARIE F ASE O 
^ NOTARY PUBLIC OF NEW JERSEY 

My Anm mission Expires Aug. 23, 1976 


Notary Public 


37 3 2 


Costs are hereby taxed in the amount of $ vedi diis 
1 


, 19744, and that amount included in 


Z | a t Lpa "4 Z 
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deem. Cierk 
E. th E VA 4 — í 
Atmen mM [a 
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LAW OFFICES 
BAKER, GARBER, DUFFY & BAKER 
م‎ PROFESSIONAL CORPORATION 
| NEWARK STREET 
HOBOKEN, N. J 
07030 


Cichanowicz & Callan, 
80 Broad Street 
New York, N.Y. 10004 


ATT: Victor S. Cichanowicz, Esq. 


Re: Conceicao v. Cia de Nav. Mar. 
Netumar, et al - 
Your File No. 8367/VSC 


Dear Mr. Cichanowicz: 


On Monday, April 28, 1975, we received a telegram from 
the Clerk of the Supreme Court, advising that the ship- 
owner's Petition for Certiorari herein was denied that 
date. 


Accordingly, demand is hereby made upon yo: to have your 
client remit funds to us in payment of the Judgment in 
the amount of $46,238.32, payable to che joint order of 
Joaquim Conceicao and this office.  Promptly upon receipt 
of these funds, we will exchange a Satisfaction piece 
which you may file in the United States District Court 
for the Southern District ot New York. 


The amount is computed as follows: 


RECEIVED 
MAY I 5 


CICHANOWICZ & CALLAN 


Cichanowicz & Callan, Esqs. April 29, 1975 


ATT: Victor S. Cichanowicz, Esq. 


Judgment $42,000. 


Costs in the Distriet Court 327.32 


16 months' interest (from 
1/1/74 thru 4/30/75) on 
$42,327.32 = 


Taxed Costs in the Second 
Circuit 


Taxed Costs in the Supreme 
Court (see attached receipted 
biil for printing Brief in 
Opposition) 


Grand Total $46,238.32 


Acceptance of this amount in satisfaction of the Judg- 
ment is conditioned upon payment within ten (10) days 
from the date of this letter. We have already waived 
the interest days during December, 1973, but any further 
delay beyond ten (10) days will require a further com- 
putation of the interest. 


We also undertake to hold the shipowner harmless for 

any and all claims hy I.T.O. for reimbursement of its 
purported "lien" for compensation expenses in the alleged 
amount of $6,458.19. As we have previously notified you 
and I.T.O., we intend + . move before the District Court 
in opposition to this c..im. We will hold that amount, 
$6,458.19, in an interest-bearing account, pending de- 
termination of the issue as between I.T.O. and plaintiff. 


Very truly yours, 
BAKER, GARBER, yv & BAKER 


1 
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i cc: alexander, Ash, Schwartz 
& Cohen, Esqs. 
801 Second Avenue 
New York, N.Y. 10017 


y ATT: Albert V. Testa, Esq. 
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IRWIN H. HAUT 


ALBERT V, TESTA 


ALEXANDER, ASH SCHWARTZ & COHEN 
ATTORNEYS AT LAW 
EOWARD ASH (1881 1967) 
80١ SECOND AVENUE 
SIONEY A.S HWARTZ 
JOSEPH ARTHUR COHEN NEW YORK, NEW YORK ١656 d 
: 2-868 - وامعه‎ 
ALLAN JOSEPH LEVINE 
ANTHONY S SAMMARTANO 
May 1, 1975 
Cichanowicz & Callan, Esqs., RECEIVED 


80 Broad Street 


New York, N. ¥. MAY 2 1975 


CICHANOWICZ & CALLAN 


Att: Victor Cichanowicz, Esq. 


Re: Cur File: 9834 
Conceicao v. ITO 
Your File: 8367/VSC 


Gentlemen: 


We have this day received from the Supreme 
Court of the United States a letter indicating that an 
order was made on April 28, 1975 denying the shipowner's 
petition for a writ of certiorari. 


Your file will disclose that we have previously 
advised you by letters of November 8, 1973, December 27, 1974 
and February 6, 1975 that ITO has a lien in the amount of 
$6,458.19 with interest which must be deducted and paid to 
ITO before any monies are paid to the plaintiff in satisfaction 
of the judgment in this case which was entered on November 9, 
1973. Candiano v. Moore McCormack Lines, Inc., 402 F 2d 385. 

Accordingly, demand is hereby made upon you to 


have your client remit funds to us in the sum of $7,827.06 computed 
as follows: 


Lien: 
Compensation payments $2,430.00 
Compensation award 3,228.75 
Medical Payments 799.44 


Total Lien $6,458 .19 


Brow ht Forward $ 6,458.19 
Interest from 11/9/73 to 11/8/74 387.49 
Interest from 11/9/74 to 5/9/75 193,74 
Costs in the Second Circuit 422.12 


Costs in the Supreme Court (see attached 
receipted bill for printing brief 
in opposition to petition for writ 
of certiorari) ÁN m 


TOTAL ‚oo... ET U VOEE E E O EESTI 15 


Alternatively and in view of plaintiff's 
atcorneys' letter of April 29, 1975 demand is hereby made 
upon you to deposit the sum of $7,827.06 with the Clerk 
of the United States District Court for the Southern District 
of New York pending the resolution of the dispute with respect 
to this amount. 


Toi truly d 


7 
AVT:ml ( fa Áo k Mad 


Encl, 
' CC: Baker, Garber, Duffy & Baker [ 
Larkin, Wrenn & Comisky 
International Terminal Operating Co. Inc. 


——————————— 
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AFFIDAVIT IN OPPOSITION 
TO DEFENDANT AND THIRD j 
^ 1 


PARTY FLAINTIFF. NETUMAR 15 
MOTION TO DEPOSIT FUNDS, | 
AND CROSS-MOTION | 
| 

I 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JOAQUIM CONCEICAO, 
Plaintiff, 
-against- 


NEW JERSEY EXPORT MARINE CARPENTERS, 
INC., and CIA DE NAV. MAR. NF TUMAR, 


Defendant and 

Third Parcy Plaintiffs 
-apainst- 
JPZRATING CO. 


INTERNATIONAL TERMINAI 


INC., 


Third Party 'efendant. 


STATE OF NEW JERSEY ) 


COUNTY OF HUDSON ) 


GEORGE J. DUFFY, Leing duly sworn, deposes and says: 


I am an attorney at iaw and member of the firm of Baker, 


Garber, Duffy & Baker, attorneys for the plaintiff herein. I 


was trial counse!, and 


here handled this case since the outset, 


prepared and argued the anpeal and opposition to Petition for 


I am familier with all the proceedings that have 


Certiorari. 


taken place. 


The history of the iitigation is set forth on pages one and 


two of the Affidavit of "ictor S. Cichanowicz, Esq. in support of 


as a Cross-Motion against third party defendant 


International Terminal Operating Co., Inc., to declare invali« 


( re et of the J ecovered by aint herei | 
ll 

i * * | 

| | 

| 

IE MOTION BY NETUMAR | 

Il Llalntiff concedes that in accordance with Rule 57 (3) of the | 

é " » ~% er 0 - Ns 6 5 - , 0 ^ 0 0 
h i Supreme Court Rules, plaintiff s costs for printing the Brief in 


| 
| i 

| 
^ n 7 


Opposition to the Petition for Certiorari, which amount to $204.69 


, 
| arc not a taxable item. 
| Plaintiff does not concur in defendant's computation of in- 


[9 at $3,386.20. That amount was on the basis of compromise 
| 
M | 
| forth in our letter of April 29, 1975, Exhibit "E" on Netumar's 


in exchange for immediate payment, the terms of w.ich were set 


| 
| Motion. 
^ | The amount due on the Judgment is as follows: 
| Judgment $42,000.00 
| Costs in the District Court 327.32 
Interest on $42,000.00 at 6% 420.00 
| from 11/7/73 to 1/7/74 
| Tnterest on $42,327.32 at 67 3,392.00 
from 1/7/74-5/7/75 
| Interest on $42,327.32 at 6% 84.00 | 
from 5/8/75-5/20/75 
Taxed costs in the Second Circuit 320.11 
| $56,543.43 


7 
A >34 
It is respectfully submitted that pending the Court's resolu- 
tion of the disputed International Terminal Operating Co.'s claim 


against the Judgment, the entire Judgment need not be deposited 


in Court, but only tha ori. " of the Judgment that represents 

the amount of the :laim by l -ternational Termina" Operating Co., 
i] ; + وو‎ , " 
| Inc. The balance should be ordered paid forthwith to the plain- 
il 
| cif 
l 
il | 
| TE | 
| | 
i | 
| THE AMOUNT OF THE CLAIM OF | 


INTERNATIONAL TERMINAI , 
OPERATING CO., INC. | 


| 

I 

I 

| | 

| Plaintiff disputes the amount of International Terminal Í 
Operating Co.'s claim for reimbursement for medical expenses. 

| F [= 

| The only amount which would be reimbursable wculd be expenses 

N 

t 


| 
paid by International Terminal Operating Co. for medical treatment | 
for plaintiff. This amount is $597.09. The total claimed by | 
International Terminal Operating Co. of $799./4 includes medical 
evaluation examination costs expended by International Terminal | 
Operating Co. in defending the compensation claim and would in | 
no event be recoverable. | 
Plaintiff concedes that in the event International Terminal 
Operating Co. is allowed reimbursement, it would be entitled to 
interest on its claim. A 


Plaintiff, therefore, computes International Terminal Operatin|; 


Co.'s claim as follows: 


A 348 
Compensation Payments $2,430.00 
Compensation Award 3,228.75 
Medical Expenses .. 2897.09 
$6,255.84 
| Interest at 6% - 
11/7/73-11/7/74 3495.37 
Interest at 6% - 187.68 
11/8/74-5/7/75 
Interest at 67 - 8.32 
| 5/8/75-5/20/75 EPEE SS 
$6,827.19 
Costs to Inter nal Terminal Operating ) laimed ir 
the ount of ] ire p ible direct to International 
ina )perating í by Netumar and are not r o verable | 
plaintiff's Judgment. 
I It is therefore respectfully subm :d that only $6,8: } 
| need be deposited in the Court pending the disposition ! tl 
Court of International Termina jperating Co.'s disputed clair 
and the balance lue plaintiff - $46,543.43 minus $6,527.19 
| $39,716.24 - should be ordered paid forthwith to plaintiff. 
i e < 
|| 
I 
i CROSS-MOTION TO DECLARE IN- 
| VALID THE CLAIM OF INTER- 
NATIONAL TERMINAL OPERATING 
| 
| CO., INC. 
| 
| 
International Terminal Operating Co., Inc. claims that it 


should be reimbursed out of the Judgment for its expenditure: made 


in connecticn with plaintiff's compensation claim under the 


^ 


= 


U. S. Longshoremen's and Harbor Workers' Compensation Act, 

33 U.S.C. $901 et seq. There is no Statutory basis for this 
claim, since no Formal Award was entered in the compensation case, 
and the provisions of 33 U.S.C. 933(b) therefore did not come 


into operation. 


Rather, International Terminal Operating Co.'s claim arises 


under the equitable doctrine of subrogation where "...One...pays 
money on account “f a legal obligation res ting upon him for the 
imposition whereof another is held pecuniarily responsible." 


(The Etna, 138 F.2d 37, CCA 3d, 1943) 
But one wh. seeks equity must dc equity. 
Here, International Terminal Operating Co. has not acted 
equitably, nor does International Terminal Operating Co.have "clear 
hands" because: 


1. During the course of trial, it actively 
opposed, and vigorousiy attempted to 
defeat plaintiff's right to recover. 


adjudged by the jury to have been at fault 
in causing plaintiff's injury, even though 
the jury found Netumar's conduct such as 
would preclude it from recovering indem- 
nity from Internationa! Terminal Operating 
co. 


2. International Termina) Operating Cc. was 


Thus, if International ;erminal Operating Co. attempted to 
recover for its own accourt against the defendant Netumar, it 
would be berred by its own causative fault in bringing about the 
injuries. But, nevertheless, International Terminal Operating Co. 


now seeks the same result by assuming the cloak of plaintiff's 


ظ 
| 
| 


WHEREFORE, I respectfully urge che Court to order that payment 


own innocence and absence of fault. 


i In order to succeed in its claim for equitable reimbursement, 
international Terminal Operating Co.'s equity to the funds would 
[rave to be of an higher order, or superior to, plaintiff's equit- 
| able interest in the fund. This can not be the case where Inter- 


li 
{national Terminal Operating Co. has been found responsible for 
H 


f the injuries and plaintiff was found to be free from fault. To 
reimburse International Terminal Operrr.ing Co. under the facts of 
| this case, where tue merits have been adjudicated against it, 
soul serve to completely exonerate International Terminal Operat- 
jing Co. from any financial responsibility for the injuries ic 


N 
|caused. This result would work injustice to the plaintiff who in 


no way contributed to the injuries. 


tin full be made on the Judgment by the defendant forthwith to 

| the pleintiff; and that the Court further adjudge and decree that 
third party defendant, International Terminal Operating Co., Inc., 
jis not entitled to any claim or reimbursement for its expenditures 


| 

|in compensation from the plaintiff on the Judgment monies; and 
1 

| that the Court otherwise rule and direct as the interests of 


justice end equity may require. 


Sworn to before me this ) p > 
16th day of May, 1975. ) Che | X. AX 


“GEORGE J./ DUI 7. 1 sc 


A NOTARY PUBLIC or NEW JERSEY 
Sept. 48, 1977 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


JOÀ QUIM CONCE ICAO, 
Plaintiff, 
-against- 


NEW JERSEY EXPORT MARINE CARPENTERS, INC., 
and CIA DE NAV. MR. NE TUMAR, 


Defendants and Third- 71 Civil 2550 (RJW) 
Party Plaintiffs, 
-against- 


INTERNATIONAL TERMINAI, OPERATING CO., 
LNC., 


Third-Party Defendant. 


THIRD-PARTY DEFENDANT'S MEMORANDUM 
OF IAW IN OPPOSITION TO THE DEFEND- 
ANT'S MOTION AND THE PIAINTIFT'S 
CROSS-MOTION. 


Statement 


After a trial before the Honorable Robert J. Ward and 


a jury from October 29, 1973 to November 5, 1973 the jury re- 


turned a verdict in favor of the Plaintiff in the sum of 


$42,000. In answering special questions the jury found that the 


defendant-shipowner was negligent but its vessel was not unsea- 


worthy. The jury further found that the plaintiff was free of 


ALEXANDER. ASH. SCHWARTZ & COHEN 601 2ND AVE. NEW YORK. N. Y. 10017 889-0410 
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any contributory negligence, As to the third party complaint 
althöugh the jury found that INTERNATIONAL TERMINAL OPERATING 
CO., INC. had breached its warranty of workmanlike performance 

of the stevedoring operation the jury also found that the 
defendant-shipowner was precluded by itsconduct from 

recovering indemnity. The United States Court of Appeals for the 
Second Circuit affirmed the judgment entered on this jury 

verdict and the shinowner's petition for certiorari to the United 
States Supreme Court was denied, 

Thereafter a dispute arose with regard to the 
stevedore's lien for compensation payments and wedical expenses 
and shipowner's counsel has moved for an order pursuant to 
Rule 67 of the Federal Rules of Civil Procedure pending resolu- 
tion of this dispute. Originally the Shipowner sought to 
deposit the entire amount of the judgment with interest with 
the Court, to wit, $46,455.75 but has since paid to the plaintiff 
the sum of $39,624 .6 and is presently holding the balance of 
$6,827.19 representing the stevedore's lien. It is the contention 
of the third party defendant that it is entitled to repayment of 


these monies cut of the judgment recovered by plaintiff. 
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POINT I 
THIRD PARTY DEFENDANT IS 
ENTITLED BY STATUTE TO RECOVER 
THE AMOUNTS PAID TO THE PLAINTIFF 
Urs AID TO THE PLAINTIFF 


FOR COMPENSATION AND MEDICAL EX- 
PENSES OUT OF THE JUDGMENT RECOVEKED 


BY THE PLAINTIFF IN THIS CASE. 

Third party defendant's claim to recover the 
monies paid to the plaintiff for compensation and medical 
expenses arises under the Longshoremen's & Harbor Workers’ Com,on- 
sation Act, 33 USCA $933, subdivisions (EXH) In Landon v. 

Lief Hoegh & Co., Inc., U.S. Court of Appeals Second Circuit, 
Docket Number 74-2304, decided June 18, 1975, the Court held 
that $33 USCA 933 has specific provisions to pernit an employer 
to recoup his compen ation payments out of any recovery from a 
third person negligertly causing such injury and that this 
section suffices to permit it to recover the full amount of 

the compensation paid out of plaintiff's larger recovery. 

The Court further held in the Landon case that a 
reduction of the shipowner's liability to the plaintiff by the 
amount of the compensation payments would be the equivalent of 
a contribution by the employer which the Supreme Court declined 


to require in Halcyon Lires v. Haenn Ship Ceiling & Refitting Corp., 
342 U.S. 282 ana citing the Supreme Court decision in Pope & 
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The Court in Landon went on to say that 
the rule s remains that the shipowner may not deduct 
the compensation payments from the plaintiff's recovery but 
mist pay them to the employer under $33. Furthermore, the Court 
indicated that compensation payment recoupment may not be 
defeated on the theory of concurrent negligence in any evert, 

Concededly Landon was decided after the 1972 
amendments to the Longshoremen's & Harbor Workers' Act, However, 
these amendments did not affect the employer's right to reccver 
compensation payments made pursuant +o whe Act. in The Etna, 
138 F. 2d 37 (CCA 3rd 1943) it was held that the employer 
wes entitled to reimbursement for monies paid in the nature 
of compensation «ven where the monies were paid without an award 
and that the employer's right to reimbur mer. out cf the 
employee's recovery from a third person was based upon the Long- 
shoremen 35 & ilarhoi Workers' Compensation Act as it read at 
that time. 

Tu The Etna case, supra, the Court said at 
pages 40 and 41: 

"But Sec. 33 (a) does not provide that 

the employee shall have a right to 

both compensation from his employer and 

damages from responsible third persons. 

This, it seems to us, is an implicit 


recognition that the employerhas a right 
to reimbursement for his outlay under the 
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Compensation Act out of his employee's 

adequate recovery from a third person in 

all cases regardless of whether the 

employer has become the assignee of tise 
employee's right of action against a third 

pason by paying compensation 'under an award’ 

or has paid the compensation 'without an award' - 
a procedure which the Act expressly directs 
employers to follow." 


* يا‎ * k 


"We find no intent indicated by the Act to take 
away from the employer who pays compensation 
without an award his right to reimbursement 

out of his employee's recovery from third 
persons, On the contrary, we think that 

the intent and scheme of the Act requir.^ that 
the employer's right to subrogati^n for 
compensation payments made in th. م‎ “cumstances 
here shown be recognized wholly . art from 

and without regard for the assign" nt provided 
for in Sec. 33(b) of the Act. It is only 

the right of control of the employee's right 

of action against third persons which an 
employer foregoes by paying compensation without 
an award, his right to reimbursement out of the 
recovery for the employee's injury remains 
unaffected," 


In Fontana v, Pennsylvania Railroad Company, 
106 F. Supp. 461, aff'd, 205 F. 2d 151 (1952) Judge Weinfeld 
reviewed the authorities and, citing Etna, held that the 
employer's right to recovery of compensation payments was 
based upon the Longshoremen's & Harbor Workers' Compensation 
Act and was not affected if the payments were made without an 


award, In the Fontana case the Court said that the entire 
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scheme of the Act negates any theory that the injured employee 
is entitled to both compensation from his employer and 
damages from third parties. 


In Pope & Talbot, Inc. v. Hawn, 74 S, Ct. 


202, 346 U.S. 406, the Supreme Court said at Page 412: 


"Consequently Pope & Talbot says that 

if Hawn keeps the money he will have a 
double recovery and that to allow him to 
repay Haenn would give an unconscionable 
reward to an employer whose negligence 
contributed <o the injury. A weakness 

in this ingenious arguaent is that 533 

of the Act has specific provisions to 

permit an employer to recoup his compensa- 
tion pa’nents out of any recovery from a 
third person negligently causing such 
injuries. Pope & Talbot's contention if 
accepted would frustrate this purpose to 
protect employers who are subjected to 
absolute liability by the Act, Moreover, 
reduction of Pope & Talbot's liability at 
the expense of Haenn would be the substantial 
equivalent of contribution which we declined 
to require in the Halcyon case." 


See also Hugev v. Damps. International, 170 F. Supp. 601, aff'd 
274 F, 2d 875, wherein it was held that the employer having paid 

benefits under the Act without an award was entitled to reimburse- 
ment out of the employee's recovery from a third person, 


It is also significant that in Pope & Talbot, Inc, v. Hawn, 


supra, the employee was paid compensation payments without a 
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formal award. Plaintiff's contention that there is no statutory 
basis for the employer's claim since no formal award wag made is 
therefore without merit. See also Ruggiero v. Liberty Mutual 
Insurance Company, 298 N.Y. 775; international Terminal Operating 
Co., 7'e. v. Miller, 208 N.Y.S. 2d 813, 28 Misc. 2d 445, 

It is thus clear that the employer, in this 
case INTERNATIONAL TERMINAL OPERATING CO., INC., is entitled 
by statute to recover the monies paid to the plaintiff by wav 
of compensation and for medical expenses. This is and was the 
intention of the Longshoremen's & Harbor Workers’ Compensa.ion 
Act. It was never intended that an injured employee be 
entitled to beth workmen's compensation benefits and damages in a 
third party action. This would not only constitute a double 
recovery but would result in an unjust enrichment of the 
plaintiff. The employer's right to reimbursement fr compensation 
payments out of a third party recovery arose when the Long- 
shoremen's & Harbor Workers' Act was originally enacted and 
has not been changed by the 1972 amendments thereto nor is it 


affected if these payments are made without an award. 
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POINT II 
IHE DEFENDANT-SHIPOWNER HAS NO 


STANDING IN THIS DISPUTE AND IS - 
NOT ENTITLED TO ANY CREDIT AGAINST 


The jury verdict in this case has fixed the 
liabilities as between the plaintiff and tbe de fendant-shipowner 
and also is between the defendant-shipowner and the third 
party defendant, INTERNATIONAL TERMINAL OPERATING CO., INC. 

By virtue of this jury verdict and the judgment entered 


thereon it has been determined that the defemlant-shipowmer 


was precluded from recovering indemnity from INTERNATIONAL TERMINAL 
OPERATING CO. INC. oecause it was guilty of conduct preclud* .z 
indemnity. The Court of appeals in affirming this judgment 
found that there was ample proof in the record of conduct on 
the part of the shipowner precluding indemnity and the 
Supreme Court has denied certiorari. 
Despite the fact that the shipowner 
was denied indemnity after a trial on the merits and despite 
the fact that it has exhausted its remedies on appeal, it 
is now seeking contribution from the stevedore by claiming to 
be entitled to a "Murray Credit" for the amount of the compensation 
lien against the piaintiff's judgment. The so-cailed "Murray 


Credit" theory arising from the decisions in Murray V. United 
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States, 405 F. 2d 1361, aad the subsequent decisions in 
Dawson v. Contractors Transport Corp., 467 F. 2d 727 and Martello 
v. Hawley, 300 F. 2d 721, has been rejected in Admiralty 
matters since they are not admiralty cases and do not apply to 
the problem at hand. Lucas v,"Brinknes" Schiffahrts Ges., 
379 F. Supp.759. The theory of a "Murray Credit" is based 
upon àn alleged right to contribution between joint tortfeasors, 
However, even Murray held that there could not be any right of 
contribution unless there was joint liability of both parties "1 
to the injured person. 

In American Mutual Liability Insurance Company 
v, Matthews, 182 F. 2d 322, (2d Cir. 1950), it was held that 
for a right of contribution to exist between tortfeasors they 
must be joint wrongdoers in the sense that their tort or torts 
imposed a common liability upon them to the party injured, 
Since there was no common liability between the employer, 
INTERNATIONAL TERMINAL OPERATING CO., INC., and the third party 
defendant-shipowner to the plaintiff they were not joint 
tortfeasors and no contribution can be exacted from the 
employer, 


In Cooper Stevedoriug Co., Inc. v. Kopke, 
94 S. Ct. 2174, (1974), the Supreme Cou: held that although 
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there could be contribution between joint tortfeasors there could 
»e no contribution if one of the tortfeasors was the employer 
whose liability was limited by statute. The holding in the 
Supreme Court in the Cooper case merely indicates that there 
can be contribution between joint tortfeasors as ng as the 


employer is not involved but did not change the decision in 


Halcyon v Haenn Ship Ceiling & Fitting Corporation, 342 U.S. 
282. A shipowner still may not obtain contribution from the 


employer in a third party action by the employee. The Supreme 
Court in the Cooper case d not discuss the question of whether 
the employer was entitled to reimbursement for compensation 
payments regardless of whether it was a tortfeasor or not. 

In any event, the shipwner and the stevedore in the case at 

bar were not joint tortfeasors and the contribution sought by 
the shipowner from the stevedore is barred by the holding in 

the Cooper case as well as under the so-called "Murray Credit" 


theory. See also Turner v. Excavation Construction ine,, 
NSE Y. —2c8V8vtliOon vonstruction inc, 


324 F. Supp. 704. 
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It is respectfully submitted that the shipowner should 
be directed to pay to the stevedore the sum of $6,827.19 repre- 
senting the amounts paid to the plaintiff for compensation bene- 


fits and medical expenses. 


Respectfully submitted, 


ALEXANDER, ASH, SCHWARTZ & COHEN 
Attorneys for Third-Party 
Defendant, INTERNATIONAL TERMINAL 
OPERATING CO,, INC, 

801 Second Avenue 

New York, New York 10017 


ALBERT V. TESTA 
Of Counsel 
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AQUI CAO, 
t 1 5 71 v. 2550 
: هر كر‎ 
iC I v M P 
nants d Thi 
Party laint 
-again:t- 
INTERNATI 1 IERMINAL OI ATIN 
CO. INC. 
Third Party Defendant. 
9 ——  ÀÀ—MM— —À MÀ وان کے کے اھ کے حت جه کے مہ‎ 
efendant and third party plaintiff Cia de 
Na r. Netumar ("Netumar") moves for an order pursuant 
to Rule 67, Fed. R. Civ. P., directing the deposit with the 
-ourt of a portion of a judgment and costs rendered against 
it. Plaintiff Joaquim Conceicao ("Conceicao") cross-moves 
for a declaration of the invalidity of the claim of third 
party defendant International Terminal Operating Co., Inc. 


sation payments to 


For the reasons 


, Netumar's motion is granted and Conceicao's 


compen 


("ITO") for reimbursement of its 


0 
plaintiff out of the latter's recovery. 
hereinaf 


cross-motion is denied, 
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The present controver tems frc an injury 
ustained by Conceica n Nove E 1 while employed 
ITO and engaged in loading on boar i Netumar owned 
vessel. 
A jury awarded ntiff 12,0 nd found defendant 
I ner had ! 1 negligent at it shi 
C . ‘The jury also determined tha cao had not been 
contributorily negligent and that ITO ! ached its war 
rant OIL we like servic ine t ed 5” how was 
not compelled to indemnify the shipowner, the / 1 
that the shipowner's conduct barred : covery. 
Rule 67, Fed. R. Civ. P., under which defendant 


moves, provides as follows: 


In an action in which any part of 
the relief sought is a judgment for a sum 
of money or the disposition of a sum of 
money or the disposition of any other thing 
capable of delivery, a party, upon notice 
to every ot'.er party, and by leave cf court, 
iy deposit with the court all or any part 
of such sum or thing. Money paid into court 
under this rule shall be deposited and 
withdrawn in accordance with the ^rovisions 
of Title U.S.C. 552041, and z042; the 
Act of Jun 1934, c. 756, $23, as 
amended (48 v.at. 1236, 58 Stat 845), 


U.S.C., Title 3l, $725v; or any like statute. 


Netumar has „aid to plaintiff the judgment recovered at trial 
with the exception of $6,827.19, the stevedore's lien for 
compensation payments and medical expenses. The disposition 


of this sum is the subject of the present ıtroversy. 


stevedore claims it is entitled to full 


+ ~ 3 £ thi 1 - 241 + F£'. 
that it is due credit for lis sum against aintirf's 
recovery. Conceicao counters, demanding the full award be 


remitted to him without any deductions. 
It is settled law that the stevedore employer 
may recover its compensation pavments from the longshore- 
man's judgment award. The United States Longshoremen's 
nd Harborworkers' Compensation Act, 3? U.S.C. 6901 et seq. 


employer sues on behalf of a longshoreman. Although there 
is no express statutory provision covering instances when 
the worker himself brings suit, the stevedore's right to 


recoup has long been 


a 
00 
H 
m 
0 

ىق 
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y the courts. The Etna, 
138 2,20 37 (3d Cir. 1943). 

This principle was recently reiterated in Landon 
v. Lief Hoegh & Co., Docket No. 74-2304 (2d Cir. June 18,1975). 
The court stated that, "[t]he rul^ still remains that the 
shipowner may not deduct the compensation payments from the 
plaintifiz's recovery but must pay them to the employer under 
section 23 of the Act;" (slip. op. at 4199) and "the compen- 
sation payment recoupment may not be defeated on the theory 
of concurrent negligence, in any event;" (slip op. at 4200 


n.3). Consequently, of the three claims presented to the Court, 


only ITO's has merit. 


— 


The second matter to be determined is also not 


an open question in this Circuit. Plaintiff has requested 
that his attorneys' fees be apportionee and a part be de- 


ducted from ITO's claim. The guiding authority on this issue 


is Fontana v. Pennsylvania . Co., 106 F. Supp. 461 (S.D.N.Y. 


1952), aff'd, 205 F.2d 151.424 Cir.), cert. denied sı* nom., 


Fontana v. Huron Stevedoring Corp., 346 U.S. E86 (1953 


In Fontana, Judge Weinfeld held that 


cal expense payments, without de- 


Cuction for attorneys' fees or other litigation 


n COSLCS. 


106 F. Supp. at 464. See also, Scozzari v. Jade Co., Inc., 


350 F. Supp. 801, 805 (E.D.N.Y. 1972). 


Recent opinions in other circuits are inapposite 


to the facts of this case. Plaintiff's reliance upon Chovest 
v. A & P Boat Rentais, Inc., 472 F.2d 1026 (Seh Cir.), cert. 


denied sub nom., Travelers' Ins. Co. v. Chouest, 412 U.S. 949 


(1973) is misplaced. Characterizing the situation before it 


as "unusual," the court in Chouest remarked that, "the question 


of reallocation will never even arise in the majority of cases, 


where the amount of recovery is sufficient both to reimburse 
the [employer] and pay the plaintiff's attorney." 472 F.2d 


at 1037. 


Similarly unpersuasive in the instant controversy 


is Swift v. Solten, 517 F.2d 368 (4th Cir. 1975). 


That case 


| 
| 
| 
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reflects the 1972 amendments to the € tion Act whic} 
aboli: i the right of indemnity on the part of the shi 
against the stevedore. 33 U.S.C. $905(5). In Swift, the 
T 1 7 "م‎ 1 S anc Carrier 6 1 noe t sataned bv an 
loyer s insurance carrier, I Longer t eatenec y ar 


Sidelines thrcughc the litigation and later sought to recoup 


its compensation payments from the plaintiff's recovery. The 


court reasoned 
After all, had the longshoreman not filed 
t? action, the insurance carrier would have 
jeen forced to file an action to recover of 
the shipowne for its payments and would 
have incurred attorney's fees payable out 
T 


n 

of its recovery. t suffers no injury if 

it is forced, as we hold, to bear its pro- 

portionate share of the attorney's fees 

when the longshoreman files the action and 
f covery on its behalf. 


eq : 
makes full re 


swift v. Bolten, supra at 370. lere, in a pre-1972 a nt 


case, ITO did become involved in the suit and did incur its 
own attorney's fees. Therefore, the logic of Swift does not 
apply. 

Accordingly, the employer, ITO, is entitled to 
reimbursement of its compensation payments from the plaintiff's 
recovery.  Conceicao's cross-motion, asking that ITO's claim 
be declared invalid, is consequently denied.  Netumar's motion 
for an order directing the deposit with the Court of that 
portion of the judgment which it still retains, is granted. 

f: / 


Settle order on notice. 


Dated: October 10, 1975 
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UNITED STATES DISTRICT COURT er 9 
SOUTHERN DISTRICT OF NEW YORK US Ds AC 
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JOAQUIM CONCEICAO, Sho 
Plaintiff, 71 Civ. 2550 
(RW) 
-against- 
NEW JERSEY EXPORT MARINE CARPENTERS, ORDER 


INC., and CIA DE NAV, MAR. NETUMAR, 


Defendants and Third- 
Party Plaintiffs, 


-against- 


INTERNATIONAL TERMINAL OPERATING CO., 
INC., 


Third-Party Defendant, 


Upon the motion of third party plaintiff, CIA DE NAV. 
MAR. NETUMAR, for an order directing the deposit of a portion 
of a judgment and costs rendered against it, and the cross- 
motion of the plaintiff for a declaration of the invalidity of 
the elata of third party defendant to the saíd funds sought to 
be deposited, it is hereby 

ORDERED, that the motion be, and the same hereby is, 
granted, and it is further 

ORDERED, that the cross-motion be, and the sane 


hereby is, denied, and it is further 


A 54a 


ORDERED, that the said third party plaintiff deposit 
into the registry of this Court within five (5) days after 
service upon it of a copy of this order with notice of its 
entry, the sum of $6,827.19, and it is further 

ORDERED, that said funds may be paid to ALEXANDER, ASH, 
SCHWARTZ & COHEN, as attorneys for third party defendant, upon 
application to this Court without the necessity of notice to 


the other parties herein or their attorneys. 


ios \ "y, |‏ دا 


Robert J, Ward, | 
Wo NV RR 


DATED, New York, New York, 


October Ir 1975. | 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


nd! 


JOAQUIM CONCEICAO, 


C 


Plaintiff, | 
-against- 71 Civ. 2550 (RJW) 
NEW JERSEY EXPORT MARINE CARPENTERS, NOTICE OF APPEAL 


INC., and CIA DE NAV. MAR. NETUMAR, 


Defendants and 
Third Party Plaintiffs, 


-égainst- 
INTERNATIONAL TERMINAL OPERATING CO., 


INC., 
Third Party Defendant. 


PLEASE TAKE NOTICE that plaintiff hereby appeals to the 
United States Court of Appeals for the Second Circuit from the 
final Order after judgment entered herein by the Honorable Robert 
J. Ward on October 28, 1975, denying the Cross-Motion of the 
plaintiff for a declaration of the invalidity of the claim of 
third party defendant, INTERNATIONAL TERMINAL OPERATING CO., INC., 
te funds ir the amount of $6,827.19 to be deposited with the Court. 

BAKER, GARBER, DUFFY & BAKER, 


A Professional Corporation, 


Dated: November 3, 1975. 
Attorneys for Plaintiff 


By: S7 FECR FE ar Derr 1 
GEORGE .ل‎ DUFFY 

Office & P.O. Address 

1 Newark Street 

Hoboken, New Jersey 07030 
-and- ` 

c/o Helweil and Crispino, Esqs. 

79 Wall Street 

New York, New York 10005 

(212) 227-5748 
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CLERK 
United States District Court 
Southern District of New York 


ALEXANDER, ASH, SCHWARTZ & COHEN, ESQS., 
Attorneys for Third Party Defendant, 


INTERNATIONAL TERMINAL OPERATING CO., INC. 


801 Second Avenue 

New York, New York 10017 

CICHANOWIGZ & CALLAN, ESQS., 

Attorneys for Defendant and 
Third Party Plaintiff, 

CIA DE NAV. MAR. NETUMAR, 

80 Broad Street 

New York, New York 10004 


LARKIN, WRENN & CUMISKY, ESQS. 
Attorneys for Defendant and 

Third Party Plaintiff, 
NEW JERSEY EXPORT MARINE 
11 Park Place 


> 


CARPENTERS 


New York, New York 10007 


+ 
BRI ZF AND APPENDIX FUR PLALNTLFr-appellanct 
JUAU iii CUNGSLLAU 
pees) ۸۹ ENE E 
لا('ؤيلال‎ 11: CONCELUAYG, 
Fıaintıft-Äppellant, 
VS. 
EXPORT MARINE CARPENTE 
Defendant 3jrd rarty 4P 
and FIDAVIT 


CLA D NAV. MAR NETUMAR, OF MATLING 
3ra Party -erendant--$>pellee 
vs. 
lwIzKiALLUNAL TSR iab UrnKAlLv5, Bue, Lite, 
jra arty serenaanc-efpeiiee. 


NE; JERSEY 


State or New Yorx, 


County or New Yorx, 


Richard Franks 


... VANUATY 


**)09;,1)]1X LUT FLaliictirr- 


January 
, duly enclosed in a postpaid and 

sealed wrapper, certified mail, return receipt request, in an official 
po-t ofiice duly maintained and and operated by the Government of the 
United States at Yhurcl). Street , Borough of Manhattan, 
New York City, and addressed to: 
ALexander Ash, Schwartz & Cohen, Esqs, 

801.Second.Avenue,..Nex . Yoru,. -Wes . York. .10017.. 

Cichanowicz & 


that being the address within that State designated bv them on the 
previous papers in this action عن‎ the place where Chey then kept an 
office for the regular transaction of business, between which place- 
there then was and now is regular communication by mail. 


das of 


Qualifled هذ‎ How York County 
Commission Expires Marci 30. 7 


